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INTRODUCTION 



This manual has been prepared for use as a reference 
primarily for supervisors/managers on Customs EEO 
programs. Information about the program is 
disseminated at various times in a Customs employee's 
career: in conferences, supervisory training classes, etc. 

This document describes: 

The basic principles of EEO and affirmative action. 

Sexual harassment. 

The responsibilities of management, employees, the 
EEO staff, and persons with collateral EEO duties 
(such as advisory committee members and 
counselors). 

The complaint process. 

Special emphasis programs. 

Sources of information and types of assistance. 

Please familiarize yourself with this manual. Even if you 
are not yet a supervisor or manager, note the sections 
pertaining to them. The time to learn the basic principles 
of EEO is before you begin making decisions about the 
career opportunities of others. 
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EQUAL EMPLOYMENT 

OPPORTUNITY (EEO) 1 

What is EEO? 



EEO is the right of all persons to work and advance on 
the basis of merit, ability and potential. 

Federal fair employment laws prohibit discrimination and 
require the government to provide equal employment 
opportunities without regard to race, color, religion, sex, 
national origin, age or handicapping condition. Accord- 
ingly, Customs policies provide for the fair and equal 
treatment of employees and applicants for employment 
in all personnel management and employment deci- 
sions. Individuals who believe they have been 
discriminated against because of any factor protected 
under the fair employment laws (their protected status) 
may file a complaint of discrimination. Customs also is 
required to make personnel decisions without regard to 
marital status or political affiliation; however, these are 
protections afforded by other laws and cannot be the 
basis for an EEO complaint. 



Responsibiliti 



Each Customs employee is responsible for ensuring EEO 
by treating all co-workers fairly and equally and by foster- 
ing a spirit of cooperation and good human relations in 
a working atmosphere free of prejudice, ill feelings, or 
resentment. 

Managers and supervisors who make decisions about 
hiring, training, performance evaluations, promotions 
and work assignments must implement EEO as an in- 
tegral part of personnel management. 



Guidelin 



Customs is committed to providing equal employment 



supervisors are evaluated on their EEO achievements 
as part of their overall performance. They may support 
EEO through the following actions: 

Participate in EEO program leadership and ad- 
ministration by: 

Providing adequate time and budgeting money for 
the activities of advisory committees and special 
emphasis programs. 

Reviewing available data to assess workforce com- 
position and progress of employees in area under 
their supervision. 

Requesting briefings on selected topics or 
assistance for themselves and their subordinates 
from the EEO Office or advisory committee. 

Circulating minutes of EEO advisory, Federal 
Women's Program, Hispanic Employment Program 
and other committees to staff. 

Assist employees to develop their full potential and 
to utilize their skills to the maximum extent by: 

Counseling them on their strengths and weak- 
nesses. 

Assisting them to identify and pursue self develop- 
ment activities which enhance their performance 
and promotion potential. 

Demonstrate thoughtful treatment of all employees 
by: 

Carefully planning and providing for equal oppor- 
tunity in training, recognition, performance ap- 
praisals, working conditions, assignments, promo- 
tions and other personnel considerations. 



Encouraging subordinates to do the same. 
1 Keep abreast of their EEO responsibilities by: 
Requesting and attending EEO training. 

Reviewing sections of the handbook pertaining to 
managers and supervisors. 

Working closely with the EEO staff on interpreting 
and implementing EEO requirements. 

Participate in EEO activities and encourage subor- 
dinates to do the same by: 

Volunteering to be an EEO counselor, special em- 
phasis program committee member or EEO ad- 
visory committee member. 

Attending special emphasis and ethnic observance 
programs. 

Establish effective channels and lines of com- 
munication with all employees by: 

Keeping them informed of changes in priorities or 
policies. 

Giving frequent feedback on both positive and 
negative performance. 

Rely solely on job-related factors in managing sub- 
ordinates. 

Maintain a harmonious work environment free of dis- 
crimination by: 

Acting promptly on any complaints of harassment. 

Being open to questions about the fairness of 
assignments, training, and promotions. 



EXAMPLES 
OF PROTECTED 
CLASSES 


CHARACTERISTICS 
SHARED BY THE 
PROTECTED CLASSES 


Alaskan Natives 
American Indians 
Asians 
Blacks 
Whites 


^.3 Race. Color ; r .'^,. %$ 


Buddhists 
Catholics 

Jews 
Moslems 


'"''" '"Religion ..f^&k: V.'; 


Men 
Women 


''SxX .' Cp y ;.' '. .:. .'.. *:: 

.'.V J^'^ . . ' .-X- ' 


Guamanians 
Hispanics 
Irish Americans 
Pacific Islanders 


^./"\. National Origin $,%\ y 


People 40 and Older 


;.; : /;.Age^l.;|^|*5^ 


Hearing or vision 
impaired people 


*'& Physical Handicap . ; 


Epileptic people 
Paraplegic people 




Mentally retarded people 
Mentally restored people 


XgiSjijg Mental Handicap !;..;! iiljii': 



)o EEO laws protect you? YES! You are a member of a "protected 
;lass." EEO laws protect all employees and applicants from employ- 
nent discrimination. 



What is Discrimin 



Discrimination is defined in civil rights law as un- 
favorable or unfair treatment of a person or class of per- 
sons in comparison to others who are not members of 
the class because of race, color, religion, sex, national 
origin, age, or handicapping condition, or in reprisal for 
opposition to discriminatory practices or participation 
in the EEO process. 

Federal EEO laws prohibit an employer from discrim- 
inating against persons in all aspects of employment, 
including recruitment, selection, evaluation, promotion, 
training, compensation, discipline, retention and work- 
ing conditions, because of their protected status. 

All Customs employees and applicants for employment 
are covered by these EEO laws. For example, the pro- 
tection against racial discrimination afforded employees 
and job applicants is not limited to members of any par- 
ticular race (white employees also are protected under 
Title VII). (See Appendix III for a summary of the EEO 
laws.) 

Unfair Treatment v. Unlawful Discrimination 

Unfair treatment is not necessarily unlawful discrimina- 
tion. Treating a person unfavorably in comparison to 
others violates EEO laws only when that person's pro- 
tected status is a factor in the treatment. For example, 
giving one white female better assignments than another 
white female similarly qualified may be unfair but not 
discriminatory. Giving a white female better assignments 
than a similarly qualified minority female may be 
discriminatory. 

Employment decisions should be based only on job- 
related, merit factors. All employees should avoid con- 
duct which undermines fair and equal treatment. 
Although all unfair treatment may not be discriminatory, 



EEO v. Preferential Treatment 

Federal EEO laws do not require an employer to extend 
preferential treatment to any person or group because 
of race, color, religion, sex, national origin, age, or handi- 
capping condition. EEO merely demands that all persons 
receive the same opportunities for hiring, training, pro- 
motion, etc. When those opportunities have not been 
available to all groups in the past because of discrimina- 
tion, affirmative action is required to overcome the ef- 
fect of such bias. (See Section 3 on affirmative action.) 

of Discrimination 

Overt 

A specific, observable action to discriminate against a 
person or class of persons because of protected status 
(e.g., national origin.) 

This treatment also is referred to as "conventional" or, 
sometimes, "intentional discrimination." 

Example 



of racial and ethnic epithets or slurs when referring to 
rities (race, color, and national origin discrimination). 



Disparate Treatment 

Unfavorable or unfair treatment of a person in com- 
parison to others similarly situated because of that per- 
son's protected status. This generally involves the in- 
consistent or unfair application of an employment rule, 
policy, or practice. 

This treatment also is referred to as "unequal" or "dif- 
ferential treatment." 



Example 



A male empjoyee is reprimanded for returning from lunch lai 
A female employee who also returned late is not reprimand' 
(sex discrimination). 



Disparate Impact 

Uniform application to all applicants or employees of 
certain personnel policies that have the effect of deny- 
ing employment or advancement to members of pro- 
tected classes. Business necessity would be the only 
justification for continuing these policies. (See Appen- 
dix II for further explanation of business necessity.) 

This treatment also is referred to as "discrimination by 
effect" or "adverse impact." 

Example 



Word-of-mouth advertising of job vacancies in situations whe 
minorities and women are underrepresented in the workforc 
If this is the only method of communicating vacancies, nc 
minorities probably will be informed about job openings at 
higher rate than minorities (race and/or sex discrimination) 



Discrimination does not have to be intentional to be 
unlawful. Some practices and actions unintentionally 
discriminate and are unlawful. 

Common Discriminatory Prac\ 



National Origin 

Imposing a rule that requires employees to speak 
English at all times in the workplace, even when speak- 
ing another language does not interfere with the con- 
duct of business. 



Age 

Excluding older employees from attending conferences, 
seminars or training that prepares employees for 
promotions. 

Sex 

Refusing to assign a female inspector to an all-male 
Customs Enforcement Team because of fear of danger 
to the female. 



Race 



Discharging a white employee for misconduct, but not 
a black employee involved in the same incident or 
engaged in similar conduct. 

Color 

Selecting for employment a light-skinned black applicant 
who is less qualified than a dark-skinned black applicant. 

Religion 

Disciplining an employee for wearing religious attire 
while on duty (e.g., a yarmulke). 



Handicapping Condition 

Rejecting for employment a qualified applicant because 
of that person's handicapping condition if the handicap 
does not affect his/her ability to perform the job and the 
work site is accessible. 



Customs is liable for any acts of unlawful discrimination 
committed by its "agents" (officials, supervisory person- 
nel, etc.) when they act within the scope of their duty. 
However, when Customs employees act either within or 






outside the scope of their duty and Customs knows or 
should know about their actions, it is required to take 
immediate remedial steps. 

Although an employer cannot be held accountable for 
the prejudices of its employees or clientele, it must take 
reasonable measures to control or eliminate the expres- 
sion of those prejudices in the workplace. 

Strategies For Avoiding Discrin 



General Approach 
Management officials should: 

Read and comply with applicable federal EEO Laws 
and regulations, EEOC, Treasury Directives and 
Customs EEO policies and procedures. 

Treat all employees fairly and equally at all times. 

Explain Customs' EEO policy clearly to subordinates 
and advise them that discrimination against anyone 
under any circumstances will not be tolerated. Advise 
employees to report any EEO-related problems im- 
mediately to their supervisor, an EEO counselor, or 
the EEO Office. 

Take immediate corrective action when informed of 
actual or potential discriminatory employee conduct. 
Consult the EEO Office for advice, if necessary. 

Appraise employees on a continuing basis, informing 
them when their work is poor or marginal and ex- 
plaining the nature of the problems, improvements 
that are needed and the possible consequences if 
their performance does not improve. Do not post- 
pone this action until the time of the midyear or 
annual appraisal. 



Document discussions and actions concerning topics 
which often lead to EEO complaints (employee per- 
formance, career advancement and disciplinary 
problems). 

When in doubt about a matter, seek advice and 
guidance from the EEO Office, Human Resources Of- 
fice, or Customs officials who have related expertise, 
before making a decision. 

Specific Conduct 

Supervisors and managers often express concern about 
avoiding EEO problems in two areas: interviewing and 
administering discipline. The following are guidelines for 
handling those situations. 

Guidelines on Unlawful Questions 

These questions are not considered relevant to an ap- 
plicant's ability to perform a job and may be used to 
discriminate illegally. 

1. Have you ever worked under another name? 

The answer may indicate religion or national origin. 
These groups are protected under Title VII of the Civil 
Rights Act. 

2. What is your date of birth? 

The answer reveals age. The Age Discrimination in 
Employment Act, as amended, prohibits discrimina- 
tion against persons 40 and over. 

3. What holidays do you observe? 

The answer may identify an applicant's religion. Ti- 
tle VII prohibits discrimination on that basis unless 
an employer can prove that it is impossible to accom- 
modate reasonably an applicant's or employee's 









religious observance or practices without undue 
hardship in conducting business. 

4. What type of discharge do you have from the military 
service? 

The answer could be used to illegally reject an ap- 
plicant on the basis of a less than honorable 
discharge from military service. According to the 
Department of Defense, minority members of the 
service receive a higher proportion of general and 
undesirable discharges than non-minority members 
of similar aptitude and education. Therefore, an 
employment requirement that applicants who are ex- 
members of the military must have honorable dis- 
charges may discriminate against minorities and 
violate Title VII. If this information is solicited, then 
the interviewer should state that a less than 
honorable discharge does not automatically preclude 
consideration for employment. 

5. Are you married? 

The answer could be used to reject an applicant on 
the basis of marital status. The Civil Service Reform 
Act of 1978 prohibits discrimination on the basis of 
marital status. 

6. Will your spouse object to your traveling on the job? 
The answer also indicates marital status. 

7. Do you own an automobile? 

The answer may suggest financial status. This inquiry 
has a disparate effect on minorities and is illegal 
unless the employer can prove that owning an 
automobile is job-related. 

8. What is the age of your youngest child? (Most often 
asked of women). 



The answer could be used to illegally reject a female 
applicant on the belief that she often will be absent 
from work or tardy. Title VII prohibits inquiry into this 
area unless an employer can prove business necessi- 
ty. Discriminatory practices against unwed mothers 
are also illegal. This question asked of men is also 
unlawful. 

9. Have you ever been arrested? 

The answer could be used to illegally reject an appli- 
cant on the basis of arrest without conviction. 
Employment decisions on that basis have a dispro- 
portionate effect on minority group members 
because they are arrested more than often whites 
in proportion to their numbers in the population. This 
inquiry is permitted only if the employer can prove 
business necessity. 

Guidelines on Discipline and Discharge 

Managers and supervisors can minimize potential EEO 
problems by applying the same standards to- all 
employees, particularly in disciplining them and ter- 
minating their employment for poor performance or 
policy violations. By applying the following guidelines and 
documenting their actions, managers will minimize the 
likelihood of adverse actions becoming successful EEO 
suits. 

Poor Performance 

Managers should ask themselves: 

Is the same performance required of this employee 
as of other employees with the same duties? Are 
there other employees with similar performance who 
have been treated differently? What will the docu- 
mentation show? 

Have I made it clear what I expected of the 
employee? Is the expected performance job-related 
and reasonably achievable? 






Has the employee been given adequate training? Has 
he/she been counseled on how to improve perform- 
ance? Has this been documented? 

Have I explained the consequences if performance 
fails to improve? Has the employee been given ade- 
quate time and opportunity to improve? Has this been 
documented? 

Is there adequate and objective documentation of 
poor performance? 

Have I considered less serious actions than the one 
I am now planning to take (or tried them without 
success)? 

Is this action consistent with those taken in similar 
situations? 

Policy Violations 

Managers should ask themselves: 

Does the employee's action violate written policy? 
Has this policy been communicated clearly to all 
employees? 

Is the action to be taken against the employee con- 
sistent with the action taken against all other 
employees who have committed similar policy 
violations? 

If the manager or supervisor can answer yes to these 
questions, the likelihood that discrimination has occurred 
and can be proved is minimal. 



What is Sexual Harassment? 



Sexual harassment is an infringement of the right of any 
employee to an environment free of sexual pressures 
of any kind. Sexual harassment reduces productivity by 
lowering employee morale and motivation and results in 



employee transfers, resignations or dismissals as a 
result of the tense work environment it creates. 

Sexual harassment is defined as unwelcome sexual ad- 
vances, requests for sexual favors, and other verbal or 
physical conduct of a sexual nature if it meets any of 
the following criteria: 

Submission to such conduct is made either explicitly 
or implicitly a term or condition of a person's 
employment. 

Submission to or rejection of such conduct by a per- 
son is used as the basis for employment decisions 
affecting him/her. 

Such conduct has the purpose or effect of substan- 
tially interfering with a person's work performance or 
creating an intimidating, hostile, or offensive working 
environment. 

Customs recognizes that sexual harassment is a viola- 
tion of the law and will not tolerate ft. Such conduct will 
result in disciplinary action. (See- Policy Statement, Ap- 
pendix I, page 46.). 

of Sexual Harassment 



The five basic types of sexual harassment are described 
briefly below. Women are more often the victims of sex- 
ual harassment; however, men can also be victims. Sex- 
ual harassment may occur between men and women 
or between persons of the same gender. 

Threatening Harassment 

This conduct usually occurs between a manager/super- 
visor and an employee. The employee is asked to pro- 
vide sexual favors in exchange for certain benefits or 
rewards. If the employee does not comply, he/she is 
threatened with an action which will have an adverse 
effect upon his/her career. 



Example 



John is told by his supervisor that if he does not provide sexual 
favors he will receive a bad evaluation and lose his job. 



Physical Harassment 

This conduct involves unwanted touching, kissing, pat- 
ting, or pinching. It may occur between supervisors, 
subordinates, co-workers, or persons outside the office. 

Example 



Whenever John sees Mary he stands very close to her and puts 
his arm around her. She has told him she does not like it and 
always moves his arm. He laughs and continues this behavior 
whenever he sees Mary. 



Verbal Harassment 

This conduct includes telling sexually-oriented jokes, 
commenting about a person's body or initiating conver- 
sations filled with sexual innuendos. It may involve 
managers, supervisors, subordinates, co-workers, and 
persons outside the office. 

Example 



John, a broker from XYZ, Inc. always stops at Mary's office on 
his way to see her supervisor. He stops to tell her the latest 
"dirty" joke he has heard. Mary always turns red with embar- 
rassment and has asked John to keep his jokes to himself. John 
thinks it's cute when Mary blushes. 



Nonverbal Harassment 

This conduct is much more subtle than the others. It 
primarily involves eye contact. 



xample 

Mary feels very uncomfortable talking to John because whenever 
they talk he stares at her chest. 



Environmental Harrassment 

This conduct consists of displaying sexually suggestive 
pictures or objects in the workplace that embarrass or 
humiliate employees. These items are inappropriate 
because they portray co-workers as sexual objects in- 
stead of professionals. 



xample 



John has a statue on his desk which causes snickers from his 
male peers because of its sexually suggestive nature. 



liability. 



Customs is liable for the illegal acts of its supervisors 
and employees when it knows or should have known of 
the sexually harassing conduct and fails to take im- 
mediate and appropriate corrective action. Customs is 
also liable for the sexual harassment of employees in 
the workplace by non-employees, (e.g., brokers) unless 
steps are taken to stop the harassment. 



Responsibilities. 



Employees 

All employees must: 

Know and understand the Customs policy on sexual 
harassment. 

Be aware of their actions and how they affect others. 





Observe the work environment and report any 
evidence of sexual harassment. 

Managers 

Managers and supervisors have the same respon- 
sibilities as other employees and must: 

Model appropriate behavior. 

Educate employees on what constitutes sexual 
harassment, how it should be handled (formal pro- 
cedures), and what actions will be taken against 
harassers. 

Investigate and resolve incidents of alleged sexual 
harassment. This may entail counseling all affected 
parties and conducting follow-up checks to determine 
whether the resolution was successful. Supervisors 
should document the situation, the remedial actions 
taken, and the improvements noted. If uncertain about 
how to proceed, contact the EEO Office staff. 

Victims of Sexual Hara 



If you are the victim of sexual harassment, you may con- 
front the harasser directly. Describe to him/her the 
behavior which makes you uncomfortable, how it affects 
your work and ask that he/she stop the behavior. An ef- 
fective formula might be: "When you (describe the 
behavior), I feel (describe feeling, e.g., uncomfortable, 
embarrassed) and I would like you to stop this behavior 
now." 

Often the harasser is unaware that the behavior is of- 
fensive to anyone. However, if the behavior continues, 
write a letter describing the situation and your response; 
again request that the behavior cease. Keep a copy for 
yourself, and consider sending a copy to the person's 
supervisor. 



If the harassment continues, send copies of your docu- 
ment to the harasser's supervisor. Also notify the EEO 
Office or the Office of Internal Affairs and record in- 
cidents of harassment with dates, places, times and 
witnesses, if any. Seek support from your co-workers; 
they may be able to ease your discomfort at work. 

If you are uncomfortable about confronting the harasser 
directly, you may initially contact your supervisor, EEO 
staff, or Internal Affairs. 




DISCRIMINATION COMPLAINT 
PROCESS 



What Is a Complaint of Discrimination 



A complaint of discrimination is any allegation that a per- 
son has been denied employment, promotion, or train- 
ing or has been affected in any other condition of 
employment because of his/her protected status. 

Example 



Susan, a female Contract Specialist, GS-12, received an accept- 
able rating on the technical skills element. The rating official's 
reason was that Susan had not performed the full range of work 
necessary to demonstrate "consistent working knowledge" at 
the fully successful level. Susan believed that it was her super- 
visor's responsibility to assign her the full range of duties at her 
level and that she should not be penalized because she did not 
have the opportunity to perform certain tasks. Susan also be- 
lieved that her supervisor often made decisions about assign- 
ments based on gender. That is, the supervisor tended to give 
the more challenging assignments to the male specialists and 
the more routine tasks to the female specialists. She believed 
that she could support this allegation with specific examples and 
decided to pursue the matter through the discrimination com- 
plaint process. 



Every employee and applicant for Customs employment 
has the right to use the discrimination complaint 
process. 



Coverag 



Requiremeni 



The employee or applicant must seek EEO counseling 
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The following procedures are used in processing an in- 
dividual complaint: 

The employee contacts the EEO counselor, who has 
21 calendar days to attempt to resolve the matter in- 
formally with a management official authorized to ef- 
fect or direct remedial action. 

If counseling is not completed in 21 days, the coun- 
selor must on the 21st day give written notice of right 
to file an individual complaint. In certain situations, 
counseling may continued beyond the 21 days and 
is concluded by a final interview. 

If informal resolution fails, the employee may file an 
individual formal complaint with the Regional Com- 
plaint Center (RCC) within 15 days of the final inter- 
view with the counselor. 

The RCC decides whether to accept the case for 
processing. There are very limited grounds for 
rejection. 

The RCC assigns an investigator to the complaint. 

An investigation is conducted; the complainant and 
management official responsible for resolution are 
given a copy of the investigative report. The EEO Of- 
ficer and RCC provide further opportunity for infor- 
mal adjustment between management and the com- 
plainant. 

If adjustment is not made, the RCC notifies the 
complainant in writing of the proposed disposition, 
and of his/her choice of: 

A right to a hearing by an Equal Employment Op- 
portunity Commission (EEOC) complaints ex- 
aminer, or 





A decision by the Department of Treasury without a 
hearing. 

If the complainant does not reply within 15 calendar 
days, the RCC may adopt the proposed disposition 
as the final decision of the Department of Treasury 
and so notify the complainant. Upon receipt of the 
decision, the complainant may either appeal the final 
decision to EEOC within 15 days or file a civil suit in 
the appropriate U.S. District Court within 30 days. 

If the complainant elects a decision by the Depart- 
ment of the Treasury without a hearing, the decision 
of the EEO Director, becomes the final agency deci- 
sion. The complainant has a right to appeal to the 
EEOC Appeal Review Board within 20 calendar days 
after receiving the Department of Treasury's notice 
of final decision. . 









If the complainant requests a hearing, the RCC con- 
tacts an EEOC complaints examiner to conduct it. 

The complaints examiner reviews the file, remands 
the complaint to the RCC if further investigation is 
necessary, and schedules and conducts a hearing. 

The complaints examiner develops and clarifies 
evidence through testimony. The hearing is recorded 
and transcribed verbatim. The complaint examiner 
analyzes evidence, prepares findings, recommends 
a decision, and forwards the report and complaint file 
to the Department of Treasury. 

The EEO Director (or designee) makes an agency 
decision based on the file and gives the complainant 
a copy of the complaints examiner's report. The 
Director gives specific, detailed reasons for rejection 
or modification of the complaints examiner's recom- 
mended decision. 

The complainant has a right to appeal to the EEOC 
Appeal Review Board within 20 calendar days of 
receipt of the agency's notice of final decision. 



NOTE: 

The complainant has a right to file a civil action in 
an appropriate U.S. District Court: 

Within 30 calendar days of his/her receipt of the 
notice of final agency action on his or her 
complaint. 

After 180 calendar days from date of filing an 
individual complaint with the agency if there has 
been no decision. 

Within 30 calendar days of receipt of the notice 
of final action taken by EEOC on the complaint. 

After 180 calendar days from date of filing an ap- 
peal with EEOC if no decision has been received. 

Generally, allegations of discrimination because of age 
(40 years and older) are processed in accordance with 
these procedures. However, Title 29 USC 631 .633a per- 
mits persons who believe they have been discriminated 
against because they are over 40 to bypass the ad- 
ministrative process and file a civil action in a U.S. 
District Court. They are required to provide the EEOC 
with a 30-day notice of intent to sue. 

f Participants 



EEO Counselor 

The EEO counselor conducts the first stage of the in- 
formal complaint process. The counselor does not repre- 
sent the aggrieved person or management, but is an im- 
partial third party. The counselor does not make a deter- 
mination on the merits of the matter. He/she is respon- 
sible for: 

Counseling the aggrieved person. 






Conducting an inquiry, not a formal investigation, 
into the alleged discrimination. 

Interviewing persons. 

Analyzing evidence and obtaining the facts. 

Meeting with management to resolve the complaint 
informally. 

EEO Investigator 

An EEO investigator, an impartial factfinder, conducts 
a formal investigation into the complaint, compiling a 
record of his/her findings. The investigation includes in- 
terviewing persons, taking sworn affidavits and compil- 
ing documentary evidence. The investigator does not 
represent the aggrieved person or management and 
does not make a determination on the merits of the com- 
plaint. The EEO Officer makes all determinations as to 
whether discrimination actually occurred. (See "Ad- 
judication of Complaints" for guidelines on how a deter- 
mination is made, page 27). 

Customs Management 

The goal of the complaint process is to resolve the com- 
plaint to the satisfaction of both the employee and 
management. Managers should make every effort to 
resolve an EEO matter at any stage of the complaint 
process, not only prior to the filing of a formal complaint. 

EEO counselors contact a management official in the 
area in which the matter arose to brief him/her and make 
whatever arrangements are necessary to carry out their 
duties. During the counseling stage, the EEO counselor 
works with a management official who is able to direct 
or effect remedial action, if appropriate, to informally 
resolve the problem. The EEO counselor will pursue 
resolution of the complaint to the highest level of 
management necessary to reach a settlement. 



If the counselor is unable to effect informal resolution 
during the precomplaint counseling stage and a formal 
complaint is filed, a formal investigation is conducted. 
The EEO investigator contacts the appropriate officials 
to arrange interviews and to obtain necessary 
documents. After the investigation is completed, the 
Customs official authorized to resolve the matter will 
receive a copy of the investigative report for review and 
comments. This official again meets with the complain- 
ant in an attempt to resolve the matter informally. 

Any management official may become involved in the 
processing of the complaint if his/her assistance in 
resolving the matter becomes necessary. Any questions 
or concerns that arise during the processing of a com- 
plaint should be directed to the EEO Office staff. 

of Parties in a Complaint 

'so Appendix IV) 



Complainant 

The complainant has the following rights: 

To remain anonymous during informal EEO coun- 
seling. 

To be represented at all stages of the complaint 
process. 

To file a formal complaint if dissatisfied with the 
results of EEO counseling. 

To receive a copy of the investigative report after an 
investigation is completed. 

Alleged Discriminating Official 

The alleged discriminating official has the following 
rights: 

To be represented during all stages of the complaint 
process. 




To be informed of the status of the complaint through- 
out the process. 

To review those parts of the complaint, counseling 
report, and affidavits in which he/she is implicated. 

To name witnesses who can corroborate any 
testimony. 

To receive a copy of the proposed disposition and 
the final agency (Department of Treasury) decision 
on the complaint. 



Represei 





During all stages of the complaint process any party may 
be represented by a person of his/her choosing, in- 
cluding another Customs employee. While the complain- 
ant has administrative time to work on the complaint, 
the representative must use annual leave to do so if the 
duties are performed during work hours. If an attorney 
is chosen, payment is at the employee's expense. The 
representative cannot be someone for whom acting in 
this capacity would be a conflict of interest or position 
(such as selecting an employee in the Office of Chief 
Counsel, a member of the EEO Advisory Committee, or 
an EEO counselor). 



All Customs employees who have knowledge of the cir- 
cumstance^) or incident(s) causing an employee to file 
a complaint must cooperate during all stages of the 
process. This includes assisting EEO counselors and in- 
vestigators in their efforts to conduct timely and com- 
plete inquiries and investigations and providing 
testimony and documentary evidence. 

Complainants who fail to cooperate may have their 
complaints cancelled. Other parties, including alleged 



discriminating officials and witnesses, who do not 
cooperate may be discharged for failing to assist in of- 
ficial government matters. 



Formal Complaints 



A formal complaint should include: 

A statement of specific harm that identifies the loss 
of opportunity or benefit that the person has suffered 
and the type of discrimination that caused the loss. 

A statement of discrimination providing the pertinent 
facts which led the person to believe that an act, 
policy, or practice was discriminatory. This should 
include: 

The date of the alleged discrimination. 
The events surrounding it. 

Identification (name, title and protected status) and 
role of all parties involved in the matter. 

Examples of related discriminatory acts by the 
alleged discriminatory official(s). 

An explanation of why the complainant believes 
his/her protected status was a factor in the matter. 




Confides 

During a formal investigation, sworn testimony in the 
form of an affidavit is taken from all parties. Testimony 
and information given are not confidential. Parties 
named in the testimony may review and respond to 
those parts of the documents (the complaint and af- 
fidavits) in which they are mentioned. 

Prohibitions Against Reprisal or Intei 



Complainants, representatives, witnesses, and EEO Of- 
fice staff, including counselors and investigators, shall 
be free from restraint, interference, coercion, discrimina- 
tion or reprisal in connection with the processing of a 
complaint at any stage and thereafter. 

Adjudication of Com 





The Department of the Treasury adjudicates complaints 
of discrimination in accordance with the burden of proof 
principles developed by the Supreme Court in 
McDonnell-Douglas v. Green, 411 U.S. 792 (1973). 

Under the McDonnell-Douglas standard: 

The complainant has the initial burden of establishing 
a prima facie case of discrimination. (This means that 
there is sufficient legal evidence to establish a case 
that raises an implication of discrimination.) 

Once a prima facie case has been established, man- 
agement must articulate a legitimate, nondis- 
criminatory reason for its action. 

(This rebuttal of the prima facie case will result in a find- 
ing of no discrimination unless the following standard 
is met). 

The final burden rests with the complainant to demon- 

fi that manaafimfint's reasons for its actions are 



Unary Actions. 



Disciplinary action consistent with the nature and ex- 
tent of the act(s) of discrimination will be initiated against 
Customs employees found to have discriminated or 
taken reprisals. Reprisal means that the employee suf- 
fered negative consequences because of filing or giv- 
ing testimony in a complaint of discrimination. 

Disciplinary action may include: 

Oral reprimand Suspension 

Written reprimand Reassignment 

Public acknowledgement Demotion 

Training Dismissal 



Key Differences Between EEO Laws and 
Affirmative Action Requirements. 



EEO LAWS 



AFFIRMATIVE ACTION 
REQUIREMENTS 



1. PURPOSE: To protect all 
employees and applicants 
from employment discrimi- 
nation. 



2. COVERAGE: All employees 
and applicants. 



3. NATURE: Define discrimi- 
natory practices and tell 
employers what not to do. 



4. VIOLATION: When discrim- 
inatory acts are committed 
by employers, managers, 
and supervisors. 



1. PURPOSE: To correct the 
effects of past discrimina- 
tion and to achieve the 
goal of a workforce that 
represents our nation's 
diverse population. 

2. COVERAGE: Some groups 
such as minorities, womei 
and the handicapped. 

3. NATURE: Define what 
must be done and develoi 
plans to achieve specific 
goals. 

4. VIOLATION: When em- 
ployers do not make 
efforts to achieve affirma- 
tive action goals. 



AFFIRMATIVE ACTION 
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What is Affirmative Action?. 



Affirmative action is a legal concept that requires that 
Customs do more than ensure that equal employment 
opportunity is a part of its practices. It requires Customs 
to make additional efforts to recruit, employ and pro- 
mote qualified members of protected groups formerly 
excluded from the employment process. While the pro- 
gram is designed to encourage management and super- 
visors to make additional efforts in these areas, it does 
not require or imply the use of "quotas," nor does it 
abrogate the merit principles of the personnel selection 
system. For affirmative action purposes, protected 
groups include Alaskan Natives/American Indians, 
Asians/Pacific Islanders, Blacks, Hispanics, and White 
Females. 

The primary objective of the affirmative action program 
is to identify and remove organizational barriers that im- 
pede the hiring, promotion, training, and retention of 
qualified minorities and women. The main component 
of this program is the affirmative action plan. 



Affirmative Action Plan, 



An affirmative action plan is a tool which, when used 
correctly, will help to achieve fairness and equity in 
employment, by: 

Identifying and eliminating discriminatory Customs 
personnel policies or practices. 

Increasing the number of minorities and women at all 
levels of the organization where historically they 
have been excluded. 



internal mnnitnrinn and mnnrtinn 



Conten 

The plan consists of: 

A policy statement. 

A workforce analysis. 

Assessment of underrepresentation. 

Goals. 

Barrier analysis (a review to determine which policies 
or procedures impede Customs efforts to eliminate 
underrepresentation). 

Affirmative action summary. 



A policy statement and action plan on sexual harass- 
ment. 



Preparation of the affirmative action plan is a manage- 
ment process. Both Headquarters and Regional 
management are responsible for preparing affirmative 
action plans, with advice and coordination from the EEO 
Office. Copies of plans are available from those Offices. 



JPreparati 



Affirmative Action Got 



The goal of affirmative action is to achieve a Customs 
workforce representative of the Nation's diverse popula- 
tion as a whole. When this is fully achieved, the work- 
force will no longer contain underrepresented groups 
and affirmative action will be necessary only to monitor 
and maintain representation. Affirmative action goals are 
based on the civilian labor force population for the geo- 
graphical area covered by the plan. The civilian labor 
force is defined as the number of persons 16 years-of- 
age and over, who are employed or seeking employ- 
ment. Persons in the armed forces are not counted. 



.Common Misconceptio 



Affirmative action means that management must 
hire unqualified women and minorities. 



qualified minorities and women. No one should hire un- 
qualified people to meet a goal. Affirmative action reaf- 
firms the principle that the hiring of people should be 
based solely on their qualifications. For example, if there 
are two applicants (a Black female and a Hispanic male) 
for a position and both are equally qualified, then affir- 
mative action principles dictate that the person who 
would help eliminate underrepresentation should be 
hired. If Hispanic males are underrepresented and both 
applicants are equally qualified, the Hispanic male 
should be hired. 

The affirmative action plan assigns quotas. 

FALSE. The affirmative action plan sets goals, not 
quotas. Quotas are court imposed and require hiring only 
a targeted group. For example, a quota for 40 Hispanic 
females would require that the next 40 hires be Hispanic 
females. No other hiring would be allowed for any group 
until that quota was filled. Fortunately, Customs has no 
quotas to meet. Instead, it is striving to recruit and 
employ qualified members of certain race and gender 
groups that are underrepresented in the Customs 
workforce. 

Affirmative action is reverse discrimination against 
White males. 

FALSE. Affirmative action permits women and minorities 
to compete for jobs on an equal basis with similarly 
qualified White males, heightening competition among 
applicants and providing Customs with a well-qualified, 
diverse applicant pool. 

Affirmative actions means that supervisors will be 
told whom to promote. 

FALSE. Advancement must always be based on an 
employee's skills, abilities, and job performance. No 
employee can afford to use his/her minority or female 
status to obtain preferential treatment. An employer is 
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required to treat all personnel fairly and equally; other- 
wise, the management of a division/unit is the super- 
visor's prerogative. Naturally, the supervisor must follow 
Customs policies and procedures. 

Affirmative action requires managers and supervisors 
to spend an extraordinary amount of time doing 
paperwork. 

FALSE. Affirmative action imposes no more burden on 
managers and supervisors than do any of their other 
duties and responsibilities. It does, however, require 
some monitoring and evaluative activity. 



Responsi 



A manager or supervisor can practice affirmative ac- 
tion daily as good personnel management by: 

Encouraging a work environment of mutual respect 
and cooperation among employees. 

Avoiding racial, ethnic, age, or sex stereotyping in 
evaluating employees' abilities and performance. 

Asking individual subordinates about their goals for 
advancement. 

Helping subordinates who seek advancement, by 
evaluating their skills and by recommending areas 
for improvement to qualify for promotion opportun- 
ities. Employees, who have the desire and potential 
for future advancement, should be assigned work that 
will prepare them for higher level positions. 

Using Career Development (CADE) or trainee posi- 
tions to reach minorities and women who have the 
potential for higher level positions. 



Encouraging qualified minorities and women to seek 
training and to apply for vacancies and transfer op- 
portunities in areas where they are underrepresented. 

Knowing the affirmative action goals for his/her area 
and the composition of his/her workforce. 

Reviewing job descriptions and qualifications to 
assure job-relatedness. 

Knowing the barriers identified in the affirmative 
action pian and working to eliminate them through the 
special actions whenever possible. 

Discovering why there are not enough qualified ap- 
plicants for jobs in his/her unit who are members of 
underrepresented groups. Suggesting ways to correct 
this problem. 

Demonstrating to subordinates his/her commitment to 
EEO and affirmative action through leadership and 
positive actions. Ensuring that staff who have hiring, 
training or promotion responsibilities are aware of and 
comply with EEO and affirmative action policies. 

Publicizing EEO policies and affirmative action efforts 
and successes in agency or office memos, news- 
letters, and general employee publications. 



SPECIAL EMPLOYMENT 
PROGRAMS 



The special emphasis programs were established to 
assist particular groups of people to be employed and 
to advance within federal agencies. The two programs 
specifically required by regulations and administered by 
Customs EEO Offices are the Hispanic Employment Pro- 
gram (HEP) and the Federal Women's Program (FWP). 

Hispanic Employment Progra 



President Nixon established the Hispanic Employment 
Program in 1970 to broaden federal job opportunities 
for Hispanic Americans (persons of Mexican, Puerto 
Rican, Cuban, Central or South American, or other 
Spanish culture or origin, regardless of race). Historical- 
ly, they have been underrepresented in the federal 
workforce. 

The program has three main objectives: 

To assure that Hispanics have an equal opportunity to 
compete in all aspects of federal employment. 

To create an awareness of the need to improve em- 
ployment of Hispanics at all organizational levels and 
to overcome any identified underrepresentation of 
them. 

To advise management on the unique problems and 
special concerns of Hispanics relative to federal 
employment. 

The Hispanic Employment Program Manager advises 
management and other agency officials on how to im- 
plement the Hispanic Employment Program. There is a 
program manager in the Headquarters office and one 
in each region. 



Managers and supervisors bear primary responsibility 
for implementing the Hispanic Employment Program. 
They must take active steps to accomplish the pro- 
gram's objectives by: 

Establishing and maintaining cooperative working 
relationships with the program managers. 

Demonstrating commitment to the program by provid- 
ing necessary support and resources. 

Identifying areas of underrepresentation of Hispanics 
in their organizational units, barriers to employment 
and advancement of Hispanics, and affirmative ac- 
tion efforts which have been developed to eliminate 
those problems. 

Striving to accomplish Customs affirmative action 
goals established for Hispanics. 

Routinely monitoring the status and progress of His- 
panics within their organizational units, and taking 
special actions to eliminate any impediments to EEO. 

Women's Program 



The Federal Women's Program was established in 1967 
by Executive Order 1 1 375 (see Appendix 1 1 1) to improve 
employment and advancement opportunities for women 
in the federal government. It addresses the underrep- 
resentation of women, especially in higher grade levels 
and in certain job categories, and their employment con- 
cerns. Although it is specifically designed for women, 
the program does not advocate special treatment of 
them. 

Every manager and supervisor is responsible for ex- 
ecuting EEO programs, including the Federal Women's 
Program. They are assisted in achieving program goals 
by a Federal Women's Program Manager in the Service- 
wide EEO Office and in each region. Each manager and 
supervisor must: 




Consider and employ qualified women applicants for 
all job openings and employ them. 

Achieve a trained and upwardly mobile female 
workforce. 

Utilize women's skills and develop their managerial 
potential. 

Respond to career-related concerns, such as child 
care, flexible schedules and part-time employment. 

Allow volunteer Federal Women's Program commit- 
tee members sufficient time from their primary duties 
to devote to program development and implemen- 
tation. 

Attend and/or participate in special program activities. 

Encourage and support employee participation in pro- 
gram activities. 

Other Special Employment 



Several other special programs are administered by the 
Office of Human Resources in conjunction with the 
Equal Opportunity Office. They are: 

Federal Equal Opportunity Employment Program 
(FEORP) This is an affirmative recruitment program re- 
quired by the Civil Service Reform Act of 1978 to in- 
crease the number of minority and female applicants 
for federal positions where underrepresentation exists. 

Selective Placement for the Handicapped Program 
This program is concerned with hiring, placing and ad- 
vancing persons with handicapping conditions to ensure 
their full and fair consideration. 

Disabled Veterans Readjustment Program This pro- 
gram is intended to improve employment and advance- 
ment opportunities for qualified disabled veterans. 



Career Development (CADE) Program This program 
is designed to provide greater advancement oppor- 
tunities to employees who: 

Are underutilized in their present jobs. 

Have the potential to advance but do not possess the 
qualifications. 






CUSTOMS SERVICEWIDE OFFICE 
EEO PROGRAM STRUCTURE 



The EEO Office determines internal EEO and affirmative 
action compliance and examines and assesses EEO 
conditions. The Office's staff provides expert opinions, 
guidance, and direction to executives, managers, and 
employees on equal employment opportunity and af- 
firmative action issues. 

Affirmative Employment Progra 



Objective:~To insure that equal opportunity principles are 
applied and special concerns of minorities and women 
are addressed in the development, implementation, and 
evaluation of all personnel actions relating to: 

Recruitment Promotion 

Employment Discipline 

Training 

Components: 

Affirmative Action Plan 

Federal Women's Program 

Hispanic Employment Program 

Special Employment Programs 
Cooperative Education 

Federal Equal Opportunity 
Recruitment Program 

Handicap 

Veterans Readjustment 

CADE/Upward Mobility 



mination Complaints Processing Program. 



Objective: To provide a mechanism for employees and 
applicants to call attention to possible EO problems 
within the Customs Service, encourage informal resolu- 
tion of complaints and assure prompt and unbiased set- 
tlement of complaints. 

Components: 

Informal Resolution Process 

Formal Resolution Process 

quarters EO Program 




Objective: To provide a comprehensive EO program that 
addresses and responds to the need of Headquarters 
employees and management officials. 

Components: 

Affirmative Employment Program 

Special Emphasis Program 

Discrimination Complaints Process 





EEO STAFF DIRECTORY 
SERVICEWIDE 

Earl M. Mitchell 

Special Assistant to the Commissioner (EO) 

U.S. Customs Service 

1301 Constitution Ave., NW 

ICC Bldg., Room 3381 

Washington, DC 20229 

Bradley Veloz, Jr. 

Chief, Affirmative Employment Programs Staff 

Phone: 535-9005 

Nadine L. Elzy 

Chief, Complaints Processing and Headquarters Staff 

Phone: 535-9005 

NORTHEAST REGION 

George Washington, Jr. 
Equal Opportunity Officer 
100 Summer Street 
Suite 1819 
Boston, Mass 02110 
Phone: 223-5269 

NEW YORK REGION 

Luz Padilla 

Equal Opportunity Officer 

6 World Trade Center 

Suite 748 

New York, NY 

Phone: 668-4544 

SOUTHEAST REGION 

Rosalinda Escamilla 
Equal Opportunity Officer 
99 S.E. 5th Street 

Miami Fl 



SOUTH CENTRAL REGION 

Calvin Smith 

Equal Opportunity Officer 

423 Canal Street 

New Orleans, LA 70130 

Phone: 682-6406 

SOUTHWEST REGION 

David Garza 

Equal Opportunity Officer 
5858 San Felipe Street 
Houston, TX 77057 
Phone: 526-9903 

PACIFIC REGION 

Anna Morales 

Equal Opportunity Officer 

Room 7411 

300 N. Los Angeles St. 

Los Angeles, Calif. 90053 

Phone: 798-5452 

NORTH CENTRAL REGION 

Jose Gonzales 

Equal Opportunity Officer 

Suite 1534 

55 E. Monroe Street 

Chicago, III. 60603-5790 

Phone: 353-8832 
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OISTHHUTION.Q- Q I 

NUMBEH: 86-06 

issue oA-rtj January 30, 198 
EXPIRES. June 30, 1986 



Equal ^Opportunity 



It is the policy of the U.S. Customs Service to provide equal 
opportunity for all employees and applicants without regard fi 
such non-merit factors as race, religion, color, sex, age, 
national origin or handicap conditions. The concept of Equal 
Opportunity is intrinsic to good management and to successful 
accomplishment of Customs' mission. Managers and supervisors 
all levels are responsible for applying the principles of Equ 
Opportunity to every aspect of personnel policies and practic 
or actions affecting employment. 




Commissioner of 
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5RANDUM FOR: All Employees 

4 : Commissioner of Customs 

JECT : Sexual Harassment 



I am aware that over the last few years, many Customs 
Loyees have come to consider me as a "law enforcement 
2nted" Commissioner. I am proud to have earned that 
jtation, because enforcement of Customs laws is a 
ponsibility that I, along with thousands of dedicated Customs 
Leers, take very seriously. 

But, there are other kinds of laws which I believe must be 
Drously enforced - these are the Civil Service laws designed 
protect employees in the work place, specifically, the laws 
regulations which set fourth merit system principles, 
lough merit system principles cover over a broad range of 
bers, one area deserves particular attention, and that is the 
a of sexual harassment. Sexual harassment is sometimes more 
Eicult to detect than other merit system violations, and is 
sidered by some to represent a controversial issue. For me, 
jal harassment is not an ambiguous or "taboo" subject. It 
lot and will not be tolerated in the U.S. Customs Service. 

It is the policy of the U.S. Customs Service that sexual 
harassment is unacceptable conduct in the workplace and 
will not be condoned. Personnel Management within the U.S. 
Customs Service shall be implemented free from prohibited 
personnel practices, and consistent with merit system 
principles . 

Sexual harassment covers a range of behaviors. It is 
ined by the Office of Personnel Management as: 

Deliberate or repeated unsolicited verbal comments, 
gestures, or physical contact of sexual nature which are 
unwelcome and/or interfere with work productivity; use of 
implicit or explicit coercive sexual behavior to control, 
influence, or affect the career, salary, or job of an 
employee . 
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A key to the understanding of sexual harassment is the wi 
"unwelcome". It is not the intention of the Customs Service b 
regulate the social interaction or relationships entered into 
freely by Federal employees. However, such relationships are 
very different and should not be compared with sexual harassme 
which is unwanted. Relationships that are initated through 
sexual harassment are not entered into freely. Furthermore, 
sexual harassment is a form of discrimination, and as such, 
constitutes a prohibited personnel practice. All employees, 
including supervisors and managers, who commit acts of sexual 
harassment are subject to disciplinary action . 

Each of us, as a Federal employee, has a grave 

responsiblity under the Federal Code of Conduct and Ethics for 
maintaining a high standard of honesty, integrity, impartialit 
and conduct to assure proper performance of the Government's 
business, and the maintenance of public confidence. Any emplo 
conduct which violates the Code cannot be condoned. 

Employees who belive that they are the victims of sexual 
harassment have several avenues available to them to pursue 
related allegations, including the filing of an EEO complaint, 
would also like to stress the availability of our Customs 
Hotline, which was established to deal specifically with 
integrity matters. If you feel that sexual harassment has 
occurred, you may contact the Customs Hotline, or any office o 
Internal Affairs, with the assurance that the're will be a swif 
thorough and confidential investigation. 

You may call or write the Customs Hotline at: 
TELEPHONE MAILING ADDRESS 



FTS 566-2220 

Commerical (202) 566-2220 



Customs Hotline 
P.O. Box 486 
Washington, D.C. 20044 



I fully endorse the principle that all employees have a 
right to work in an environment free of sexual pressures. It 
my personal commitment that sexual harassment or intimidation 
will not be tolerated in the U.S. Customs Service. 





NDIX II. GLOSSARY 



Adverse Impact (Effect) 

A substantially different rate of selection in hiring, pro- 
motion or other employment decisions that works to the 
disadvantage of members of a race, gender or ethnic 
group. Also, the uniform application to all applicants or 
employees of certain personnel policies (such as, word- 
of-mouth recruiting) that have the effect of denying 
employment or advancement to members of protected 
classes. Business necessity is the only justification for 
adverse impact. 

Affirmative Action 

A legal concept that requires the employer to do more 
than ensure employment neutrality with regard to race, 
color, sex, national origin and handicapping condition. 
The employers must make additional efforts to recruit, 
employ and promote qualified members of groups 
formerly excluded. The premise of the affirmative ac- 
tion concept is that unless positive action is undertaken 
to overcome the effects of systemic institutional forms 
of exclusion and discrimination, the status quo will be 
perpetuated indefinitely. 

Affirmative Action Plan 

A plan whose execution will assure measurable, yearly 
improvements in hiring, training and promotion of 
minorities and females in all parts of an organization. 
The effectiveness of the plan is measured by the results 
it actually achieves rather than by those it is intended 
to achieve. A written affirmative action plan is required 
of all federal agencies and all sub-units of agencies that 
have more than 500 employees. 






Alleged Discriminating Official (ADO) 

Person(s) whom a complainant identifies as responsi- 
ble for the action or matter which gave rise to the com- 
plaint of discrimination. 

Applicant and Candidate 

An applicant is a person who has indicated an interest 
in being considered for hiring, promotion or other 
employment opportunities. A candidate is a current 
employee who is being considered for promotion, train- 
ing or other employment opportunities but has not been 
invited to submit an application. 

Barrier Analysis 

A review and analysis of selection procedures and prac- 
tices to determine which ones impede agency efforts 
to eliminate underrepresentation or to offer equal 
employment opportunities to underrepresented groups. 

Business Necessity 

Proof required of an employer that his/her employment 
practices or policies, which tend to adversely affect 
members of a protected class, effectively carry out the 
business purposes they are alleged to serve and that 
no alternative, nondiscriminatory practices can achieve 
safe and efficient operation. 

Civilian Labor Force (CLF) 

The number of persons 16 years-of-age and older, ex- 
cept those in the armed forces, who are employed or 
seeking employment. There are a number of separate 
CLF statistics: national, and by locality and PATCO 
category. The acronym PATCO stands for professional, 
administrative, technical, clerical and other. 



Determination of Underrepresentation 

A comparison between the percent of a particular 
race/national origin group by gender in a category of 
federal employment and the percentage of the same 
group in the appropriate civilian labor force. 

Differential Treatment 

An inconsistent or unfair application of a rule, policy, or 
practice. Discrimination, even though unintentional, may 
result when rules, policies or practices are applied 
differently. 

Disparate Effect 

A situation in which a rule, policy or practice that is ap- 
plied equally to all employees and applicants has a 
limiting or screen-out effect on the employment of pro- 
tected classes. The rule, policy or practice may be al- 
owed, if the employer can prove that it is necessary for 
the performance of the job. 

Equal Employment Opportunity 

The administration of all terms and conditions of employ- 
ment without regard to age, color, handicapping condi- 
tion, national origin, race, religion or sex. 

EEOC Guidelines 

Interpretations of Title VII expressed by the Equal 
Employment Opportunity Commission that do not have 
the force of law, but tend to be supported by the courts. 

Goals 

Part of an affirmative action program that is required 
to eliminate employment discrimination and the effects 
of past discrimination. The long-range goal is represen- 
tation of each race and gender group in reasonable rela- 
tions to its availability in each member job classifica- 






tion. Once long-range goals have been set, specific an- 
nual goals are developed for hiring, training and 
promotion. 

Handicap 

A mental or physical impairment which substantially 
limits one or more major life activities. 

Prima Facie Evidence 

Sufficient legal evidence to establish a fact or case 
unless disproved. Evidence must be produced which 
raises an inference of a casual connection between the 
protected group status and the employer's actions. For 
example, the fact that all of a company's black employ- 
ees work in the stockroom, all its women work in the 
office and all its supervisors are white males could con- 
stitute prima facie evidence of race and sex 
discrimination. 

Protected Class 

Any group (or member of that group) specified in, and 
protected by, the anti-discrimination laws. These laws 
protect persons from discrimination because of age, col- 
or, handicap, national origin, race, religion or sex. Af- 
firmative action is required for some of these groups 
because they have suffered the effects of past discrim- 
ination. These include racial minorities, women and per- 
sons with a handicapping condition. 

Quotas 

Court-imposed hiring or promotion requirements that an 
employer must meet or suffer legal penalties. For ex- 
ample, an employer found to have discriminated against 
Blacks when selecting supervisors might be forced to 
fill its next 20 supervisory vacancies with Blacks. 



Racial Minority 

A protected class, members of which have been defined 
by the Equal Employment Opportunity Commission as: 

Black Persons who have origins in any of the Black 
racial groups of Africa. 

Hispanic Persons of Mexican, Puerto Rican, Cuban, 
Central or South American or other Spanish culture 
or origin, regardless of race. 

American Indian/Alaskan Native Persons who have 
origins in any of the original peoples of North America. 

Asian/Pacific Islanders Persons who have origins in 
any of the original peoples of the Far East, Southeast 
Asia, the Indian subcontinent or the Pacific Islands. 

Reasonable Accommodation 

(1) Used in connection with affirmative action for handi- 
capped persons. If a handicapped employee or appli- 
cant has the skills necessary to perform a job, an 
employer must make reasonable adjustments to the 
physical environment, equipment, schedules or pro- 
cedures that would enable that person to function in the 
position. (2) Used in connection with discrimination 
because of religion. If an employee needs to be absent 
for religious reasons, an employer must make reason- 
able accommodation to grant the employee that 
absence even though it may conflict with, or differ from, 
the employer's schedules, standards or other business 
conditions, unless such absences cause the employer 
undue hardship. 

Representative 

A person chosen by someone to advise him/her in a 
grievance or complaint of discrimination. The represent- 
ative is not granted administrative leave to perform these 
duties. 







Reprisal 

Unfavorable treatment of an employee because of 
his/her participation in a complaint of discrimination. 

Underrepresen t a tion 

A situation in which the percentage of members of a 
race/national origin group or gender in a particular 
category of employment is lower than the percentage 
they occupy in the appropriate civilian labor force. 

Undue Hardship 

Proof required of an employer that the accommodation 
of an applicant's or employee's handicap or religious 
beliefs would place a severe burden on the operation 
of the business. 

Unlawful Employment Practice 

Any policy or practice that has discriminatory intent or 
effect. 

Validation 

The study of an employer's tests or selection standards 
which proves that they are significant predictors of suc- 
cessful job performance (i.e., those who score high are 
successful on a job and those who score low are un- 
successful). The study requires a large sample of ap- 
plicants and must include representatives of groups 
(such as, minorities and women) who may be adversely 
affected by such standards. 

Workforce Profile 

An analysis of the agency workforce showing the disper- 
sion of race and national origin by gender within speci- 
fied employment categories. 



\PPENDIX III. 
BEO LAWS 



Laws 



Equal employment opportunity is the right of all people. 
Most civilian government employees and applicants for 
employment are protected from employment discrimina- 
tion through the enforcement of the following laws and 
orders: 

Civil Rights Act of 1866 

This act protects all persons from discrimination 
because of their race or national origin. It provides ad- 
ditional protection in situations not specifically covered 
by the Civil Rights Act of 1964. 

Enforcement: The Federal Court System 
Equal Pay Act of 1963 

This act gives men and women the right to earn equal 
pay for doing substantially the same work. Protection 
from sex discrimination in wages is guaranteed by this 
law. It was amended in 1974 to cover federal employees. 

Enforcement: Equal Employment Opportunity Commis- 
sion (EEOC) 

Civil Rights Act of 1964 

This act, as amended in 1972 and 1978, generally pro- 
hibits all forms of discrimination on the basis of race, 
color, sex, religion, or national origin. Title VII, a sec- 
tion of that act, specifically bars discrimination in 
employment. Most discrimination charges are filed 
under that title. The act also prohibits sexual harassment 



Section 717 

This amendment extends the guarantees of Title VII to 
federal employees. It contains virtually the same re- 
quirements as Executive Order 11478 (see later defini- 
tion) and it creates an even greater responsibility on the 
part of federal employers to develop and implement af- 
firmative action plans. 

Enforcement: EEOC and the Department of Justice 
Executive Orders 11246 (1965) and 11375 (1967) 

E.O. 11246 bars discrimination in federal employment 
based on race, color, religion, or national origin. It also 
requires the establishment of EEO programs and com- 
plaint procedures at the agency level. E.O. 11375 
amended E.O. 11246 to prohibit sex discrimination as 
well. As a result of that order, the Federal Women's Pro- 
gram was established. 

Enforcement: Office of Personnel Management and 
EEOC 

Age Discrimination in Employment Act of 1967 

This act, amended in 1978, protects persons over age 
40 from discrimination on the basis of age in any terms 
or conditions of employment. 

Enforcement: EEOC 
Rehabilitation Act of 1973 

This act requires government employers to ensure equal 
employment opportunities to persons who have physical 
or mental handicaps that substantially limit one or more 
major life activities. It protects those handicapped per- 
sons who are otherwise qualified for the jobs they seek 
and requires employers to make "reasonable accom- 
modation" to their handicaps. A form of affirmative ac- 
tion, substantially different from the usual term, is also 
required by this act. 
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Employers may not discriminate on the basis of marital 
status or political affiliation. 

Performance appraisals for Senior Executive Service 
personnel measure the executive's effectiveness in 
achieving equal employment opportunities for federal 
workers and in meeting affirmative action goals for 
his/her department. The result of these efforts will be 
reflected in the executive's promotions, raises and 
bonuses. 

Enforcement: EEOC 
Rehabilitation Act, Section 501 

This section applies to all departments and agencies of 
the Executive Branch and requires each agency to have 
affirmative action plans for hiring, placement, and ad- 
vancement of handicapped individuals. The non- 
discrimination provisions also affect federal employers. 

Enforcement: EEOC 



iPPENDIX IV. RIGHTS OF COMPLAINANTS 
iND ALLEGED DISCRIMINATING OFFICIALS 



Jotice of Rights of the Complainant 
liven at the initial counseling interview). 



Use of the EEO complaint process is voluntary. 
However, informal precomplaint counseling is required 
for filing a formal EEO complaint. You have the right at 
every stage in the processing of your complaint, in- 
cluding the mandatory precomplaint counseling, to be 
accompanied, represented, and advised by a represen- 
tative of your choice. You and your representative and 
witnesses shall be free from restraint, intimidation, in- 
terference, coercion, discrimination, or reprisal in the 
presentation and processing of the complaint, including 
EEO counseling, and any time thereafter. If you have 
a representative, you must provide written notice of 
his/her name, address and business telephone, and any 
later changes in your representation. 

If you do not receive EEO counseling beyond this initial 
interview, nothing more will be done. Your copy of the 
EEO Counseling Report (Part I) and that of the EEO 
counselor will be the only records of this activity. If you 
continue EEO counseling, you will be notified in writing 
21 days after the initial contact with the counselor of 
your right to file a formal complaint, of how and where 
to file, of the future disposition of your formal complaint, 
and of your further rights to a hearing, decision, appeal, 
or to file a civil action, where applicable. You will receive 
this notice regardless of the status of the matter(s) you 
raised or your satisfaction or dissatisfaction with the 
results of EEO counseling. 

You have the right to remain anonymous during infor- 
mal EEO counseling only. However, anonymity may un- 
duly restrict the EEO counselor in achieving informal 



resolution of the matter(s) you have raised. If you choose 
to remain anonymous, your name will appear only on 
the EEO Counseling Report (Part I), of which only you 
and your EEO counselor will have a copy. If you file a 
formal complaint, the counselor will provide the entire 
Report of Counseling (Parts I and II) to the EEO Officer. 
If you choose not to file a complaint, the counselor will 
destroy his/her notes concerning the contact in 45 days. 

If you are dissatisfied with the result of EEO counsel- 
ing, you may file a formal EEO complaint within 15 calen- 
dar days after the date you receive the Notice of Final 
Interview with the EEO counselor. Your complaint must 
be in writing and signed by you, but it may be filed either 
by you or your representative. The EEO counselor will 
provide you with the name and address of the person 
with whom you may file the complaint, which may be 
submitted on the individual complaint form. Use of the 
form is not required. However, if you choose not to use 
it, you must supply the same information as is required 
on the form. 

The effective date of filing the complaint is the date on 
which it is received in the EEO Office. Receipt of your 
complaint will be acknowledged by the EEO Office staff, 
who will identify the issues and allegations accepted for 
investigation. If your complaint is rejected, in whole or 
in part, you will be informed as to how you may later 
appeal the rejected part(s). 

You or your representative will receive an extra copy 
of your complaint file, including the Report of Investiga- 
tion. After investigation, you may review the file and 
make comments on it. You may also discuss the file with 
a responsible management official in an attempt to ad- 
just your complaint informally. If informal adjustment is 
achieved, the terms of agreement will be stated in 
writing, made a part of your complaint file, and a copy 
given to you. 



If informal adjustment is not achieved, you will receive 
a proposed disposition with notice of right to a decision 
with or without a hearing. Even if you do not request one, 
a decision will be issued unless you withdraw your com- 
plaint. All decisions, including rejections, give notice of 
the right to appeal to the Equal Employment Opportuni- 
ty Commission (EEOC), or, if appropriate, to the Merit 
Systems Protection Board (MSPB), and/or of filing a civil 
action in an appropriate U.S. District Court. 

If you file a formal EEC complaint, you relinquish the 
right to anonymity, and the filing of your complaint will 
not be regarded as confidential. 

Other Avenues of Redress 

There may be other ways to seek a remedy for the ac- 
tion about which you contacted the EEO counselor. 
Depending on the issue, you may have the right to file 
an agency or negotiated grievance, an appeal to MSPB, 
or a charge with the Office of Special Counsel or the 
Inspector General. However, the fact that you have con- 
tacted an EEO counselor will not affect the deadlines 
for beginning those other processes. In some instances, 
the time limits for the other processes are shorter than 
those for contacting an EEO counselor; therefore, you 
should contact your Personnel Officer immediately to 
pursue your rights. 

Right to File a Civil Action Under the Age Discrimination 
in Employment Act (ADEA) 

If you believe you have experienced prohibited age 
discrimination, you may file a civil action in an ap- 
propriate U.S. District Court at any time within 1 80 calen- 
dar days of the unlawful discriminatory incident, act, 
event, decision, or personnel action, provided that you 
give the EEOC notice of intent to sue at least 30 calen- 
dar days in advance of filing suit. 









Right to a Court-Appointed Attorney 

If you elect to file a civil action under ADEA, Title VII, 
or the Rehabilitation Act, you may appeal to the U.S. 
District Court for appointment of an attorney to repre- 
sent you in the court proceeding. The court may appoint 
an attorney to represent you and may permit com- 
mencement of the civil action without payment of fees, 
costs, or security. 

Privacy Act Notice 

General 

This information is provided pursuant to the Privacy Act 
of 1974 for persons supplying information for inclusion 
in a system of records. 

Authority 

The authority to collect the information requested by the 
EEO counselor is derived from: 

42 USC2000e; 29 USC 633a; PL 95-602, as amended; 
5 USC 1303 and 1304; 5 CFR 5.2 and 5.3; 29 CFR 
1613.213; and Executive Order 11478, as amended. 

Purpose and Uses 

The information supplied will be used to resolve the EEO 
matter(s) you have raised during counseling. This infor- 
mation may be discussed with designated officers and 
employees of the Department to resolve the matters you 
have raised. If you file an EEO complaint, the complaint 
form, the counseling report form and all enclosures will 
be made a part of your EEO complaint file and will be 
available to any person who has a need to know its con- 
tents. Formal complaints are neither anonymous nor 
confidential. Whether or not you file a formal EEO com- 
plaint, this form and enclosures, if any, may be used in a 



depersonalized manner as a data base for program 
analysis, review, evaluation, and statistics. If you have 
not requested anonymity and there is a need to disclose 
information from your EEO Counseling Report for 
reasons other than those which have been cited or for 
reasons cited in the Privacy Act (5 USC 522a (b)), your 
prior consent will be solicited. 

Effect of Non-disclosure 

Disclosure of the information sought is voluntary. 
However, since informal precomplaint EEO counseling 
is mandatory, failure to disclose information may result 
in rejection of the formal EEO complaint in whole or in 
part. 

> of Persons Named as Alleged Discriminating 
ils (FPM Letter 713-42) 

Complainants who believe particular persons have 
discriminated against them may identify those persons 
in their complaints. Even if the complainant does not 
identify particular persons, this aspect will be explored 
by the investigator in those complaints which are ac- 
cepted for processing. 

The complaint procedure is not intended to indict or try 
individual officials; complaints are lodged "against" 
agencies, not "against" individuals. Nevertheless, agen- 
cies may properly decide to take disciplinary action 
against officials who are shown by the evidence com- 
piled in connection with a discrimination complaint to 
have in fact been culpable of discrimination or other im- 
proper actions. Grievance or appeal channels are 
available to officials who wish to contest such action. 
There are many cases, however, in which disciplinary 
action is determined to be unwarranted because the 
evidence does not support the allegations made against 
individuals, or in which the evidence clearly establishes 
that a person alleged to have discriminated against a 
complainant has in fact not been culpable. 






In fairness to all persons involved in the processing of 
discrimination complaints, and to assure that the 
evidence compiled at various stages in the complaint 
process is complete in terms of presenting all relevant 
views on contentious matters, agencies should assure 
that persons named as "alleged discriminating officials" 
are adequately informed of any charges made against 
them, and are afforded a full and fair opportunity to re- 
spond to such charges. 

Counseling 

When, at the informal counseling stage, an aggrieved 
employee or applicant has named a person as being 
responsible for an alleged act of discrimination, the EEO 
counselor must solicit the views of that ADO unless the 
counselor otherwise obtains and provides information 
which exonerates the official to the clear satisfaction 
of the aggrieved person. Prior to the counselor's inter- 
view with the official, the latter must be advised that he 
or she has been named by a potential complainant, in- 
formed of the nature of any accusations, and advised 
of the right to have a representative present during the 
interview to provide advice on how to respond to any 
questions the counselor may ask. 

Investigation 

An ADO, whether identified at the time a formal com- 
plaint is filed or during the investigation, must be given 
an opportunity to respond to any and all allegations 
made against him or her. For this purpose, the in- 
vestigator should meet with the ADO as often as may 
be necessary and pertinent documents (i.e., those in 
which the official is identified and charged with 
discrimination or other wrongdoing) intended for inclu- 
sion in the investigative file, must be made available for 
the official's review. Those documents include the EEO 
Counseling Report, the complaint, the complainant's af- 
fidavit, and other affidavits in which the ADO is named. 
Names of and identifying information about persons 



other than the complainant and the ADO should be 
deleted from copies of the documents shown to the ADO 
to protect such persons from unwarranted invasion of 
privacy. 

The ADO must be given full opportunity to state the facts 
as he or she sees them, in affidavit form, for inclusion 
in the investigative file. The ADO should also be allowed 
to suggest witnesses who might be contacted for cor- 
roborating testimony, but should be informed (as should 
complainants under similar circumstances) that only 
witnesses whose testimony is considered necessary to 
the investigation will be interviewed. Only relevant and 
pertinent testimony will be obtained in affidavit form and 
included in the investigative file. 

The EEO Officer should keep an ADO informed of the 
progress of the investigation in approximately the same 
manner as the complainant. 

Informal Adjustment and Proposed Disposition 

The agency official responsible for attempting informal 
resolution of a complaint may, at his or her discretion, 
consult with the ADO regarding the terms under which 
the agency will endeavor to resolve the complaint in- 
formally. If an informal adjustment is agreed upon, the 
agency must inform the ADO of the terms of the agree- 
ment. If no agreement is reached, a copy of the agen- 
cy's proposed disposition of the complaint must be pro- 
vided to the ADO. 

Hearing 

The ADO would normally be expected to have personal 
knowledge of the facts bearing on the complaint, and 
his or her testimony at a hearing, if' one is conducted, 
would ordinarily be considered necessary by the par- 
ties to the complaint. However, if the ADO is not called 
to testify by either the complaint or the agency, the com- 
plaints examiner assigned to conduct the hearing must 
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assure that the ADO is informed of the hearing and given 
an opportunity to testify if he or she wishes to do so. 
The examiner must make sure that the ADO has an op- 
portunity to comment for the record on any new allega- 
tions of wrongdoing on the official's part which are 
brought by other witnesses during the hearing. 

The ADO has the right to have a representative present 
to provide advice at any time the official is asked for 
testimony during the complaint process, including the 
investigative and hearing stages. However, the 
representative's role at a hearing is limited to advising 
the ADO on how to respond to questions. The presence 
of the ADO and his or her representative at a hearing 
is limited to the time the official appears as a witness. 
The .representative does not have the right to examine 
or cross-examine witnesses. Only the complaints ex- 
aminer and the representatives of the complainant and 
the agency may do so. 

Final Decision 

The agency must provide the ADO a copy of its final 
decision on the complaint. The ADO's access to the en- 
tire complaint file depends on the following decisions. 

If the clear effect of the agency decision is to deny or 
reject the complainant's allegations against the ADO, 
the latter should not be given access to the entire 
complaint file. 

If the agency decision, either directly through a finding 
of discrimination or indirectly through a finding of er- 
ror, concludes or implies impropriety on the part of 
the ADO, the entire complaint file, in which names and 
identifying information are deleted as appropriate, 
must be made available for his or her review. 

If the agency takes or proposes adverse action or 
other disciplinary action against the ADO based on 



evidence developed in connection with the process- 
ing of the complaint, the entire complaint file, in which 
names and identifying information are not deleted, 
must be made available for his or her review. For this 
purpose, disciplinary action includes any action, (e.g., 
a requirement that the official undergo EEO training) 
which would constitute censure of the ADO's conduct 
or competence. 

Appeals to the EEOC 

If a complainant appeals an agency decision to the 
EEOC, the agency must provide a copy of the EEOC 
decision to the ADO. If the EEOC's decision reverses 
or modifies that of the agency in a manner affecting the 
ADO, the instructions in the previous paragraph apply. 






